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Regulation of the European Parliament and of the Council establishing a
framework to review FDIs into the EU and its potential impacts

On 5 March 2019, the European Commission officially adopted the “Regulation of the European Parliament
and of the Council establishing a framework to review FDIs into the Union” (hereafter referred to as
“Regulation”) which aims at intensifying the screening process. The Regulation entered into force 20 days
after the publication in the Official Journal (i.e. starting from 11 April 2019) and will become fully operational
on 11 October 2020, being the first EU-wide foreign investment screening mechanism on the grounds
of security or public order. On 25 March 2020, in the context of the outbreak of the novel coronavirus
pneumonia (COVID-19), the European Commission successively published a “Guidance to the member
states concerning foreign direct investment (FDI) and free movement of capital from third countries, and the
protection of Europe’s strategic assets, ahead of the application of Regulation (EU) 2019/452 establishing
a framework for the screening of foreign direct investments into the Union (FDI Screening Regulation)”
(hereafter referred to as “Guidance”), in order to provide further instructions regarding the implementation
of the Regulation.

The Regulation and the Guidance are destined to create a favourable framework and cooperation
mechanism for Member States without establishing a mandatory screening mechanism at EU level and the
EU itself is not a central review authority neither. Whether the foreign investment screening mechanisms
or the screening decisions, the final decision will be taken by the Member State undertaking screening.
However, the adoption of these two documents with direct effect still indicates that there will be more
conditions, requirements, restrictions and obstacles ahead when investing in EU Member States in the
future. In addition, the scope of review is not limited to the investment project itself, but also covers
the background of investors. In this case, it is likely that the risks and the costs of investment in the EU
henceforth may inevitably increase accordingly. Therefore, it is better for investors to learn more about the
Regulation and the Guidance in advance in order to make corresponding arrangements.

At present, the Regulation and the Guidance cover mainly mergers and acquisitions (M&A) investments.
Thus, when making such investments in EU Member States, investors should not only conduct a
comprehensive risk assessment before embarking on an investment plan, but also consider establishing
preconditions and termination mechanism when drafting equity transfer agreements throughout the
transaction process, in order to minimize as much as possible losses suffered by involving parties due to final
rejection of investment project by Member State, and confirming as soon as possible whether the Member
State provides an appeal mechanism or not. Even if the transaction is completed, the investment project
may still be subject to subsequent review. For this reason, investors should also consider setting up a relief
clause in the agreement. Aside from that, even though the European Commission stated that the entire
review process generally takes no more than 35 calendar days, it should be noted that this number of days
includes only the amount of time required by the EU internal review process and not the national review
process on sensitive investment projects initiated by investment destination. In this case, in addition to risk
management and cost control, investors should at the same time adjust time management and reserve
sufficient time to deal with possible reviews.

In this aspect, the European Economic Community and Macao signed the “Agreement for Trade and
Cooperation between the European Economic Community and Macao” in 1992. The contracting parties
agreed to mutually promote and protect investment based on the principles of non-discrimination
and reciprocity, and strive to optimize the investment environment. In addition, in 2000, Macao signed
“the Agreement on Mutual Encouragement and Protection of Investments between the Macao Special
Administrative Region of the People’s Republic of China and the Republic of Portugal” with Portugal
to further strengthen bilateral interaction and cooperation in encouraging, protecting and optimizing
investment. Under such circumstances, it is reasonable to conclude that, until the moment, the investment
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of Macao enterprises in the EU can still benefit from the protection granted by the agreements and any
possible impact arose from the implementation of the Regulation in the future may be dealt with through
the cooperation and communication mechanism established with The EU-Macao Joint Committee. At the
same time, in view of the profound historical ties between Macao’s law and Portugal’s legal system, local
professionals in related fields have certain advantages in understanding Portugal’s foreign investment review
and related appeal mechanisms, and can therefore more effectively assist investors in obtaining the latest
information regarding the investment and business environment of Portugal and other EU Member States.

Due to the difference in the time of publication of the Regulation and the Guidance, few articles have
made a comprehensive analysis of these two documents jointly. Therefore, in order to prepare the way for
investors to understand the two documents and their potential impacts at the same time, this article has
summarized the contents of the Regulation and the Guidance and tried to analyze the potential impacts
with the situation of the investment of Mainland China and Macao in the EU as references.

Regulamento do Parlamento Europeu e do Conselho que estabelece o Regime
de andlise dos investimentos directos estrangeiros na Unidao Europeia e os seus
potenciais impactos

A Comissao Europeia legalizou oficialmente em 5 de Marc¢o de 2019 o Regulamento do Parlamento Europeu
e do Conselho que estabelece o Regime de andlise dos investimentos directos estrangeiros na Unido (adiante
designado por Regulamento) que teve como objectivo intensificar o processo de analise. O Regulamento
entrou em vigor 20 dias apds a publicacdo no Jornal Oficial da Unido Europeia (i.e. a partir de 11 de Abril
de 2019) e tornou-se em pleno operacional, em 11 de Outubro de 2020, sendo o primeiro mecanismo a
nivel da Unido Europeia para a analise dos investimentos directos estrangeiros por razées de seguranga ou
de ordem publica. Em 25 de Margo de 2020, no contexto da pneumonia causada pelo novo tipo de virus
de Coronavirus (Covid-19), a Unido Europeia publicou sucessivamente as “OrientacGes para os Estados-
Membros relativas a investimento direto estrangeiro e livre circulacdo de capitais provenientes de paises
terceiros, e proteccdo dos activos estratégicos da Europa, antes da aplicagcdo do Regulamento (UE) 2019/452
(Regulamento Analise dos IDE)” (adiante designado por “Orientacdes”), com vista a disponibilizar instrucGes
acrescidas no tocante a implementagao do Regulamento.

O Regulamento e as Orientacdes destinam-se a criacdo de um quadro favoravel e mecanismo de cooperacao
para os Estados-membros, ndo estando estabelecido, contudo, um mecanismo de revisao obrigatdria a
nivel da UE, e a prépira UE nem é uma autoridade de homologacao central. Portanto, seja em relacao
a um mecanismo de aprovagao de investimento estrangeiro, ou aos processos individuais, cada Estado
membro reserva-se o direito de decisdo final. No entanto, a adopc¢do desses dois documentos com efeitos
directos indica que vao existir mais condicdes, requisitos, restricdes e obstaculos quando forem realizados
investimentos nos Estados Membros da UE no futuro. Além disso, o ambito da revisdao de andlise ndo
se limita apenas ao proprio projecto de investmento, como também abrange o perfil dos investidores.
Nestas circunstancias, é provavel que os riscos e os custos do investimento na UE possam, a partir de
agora, aumentar inevitavelmente. Portanto, é benéfico aos investidores na aprendizagem profunda e com
antecedéncia sobre os regulamentos e as orientacdees a fim de tomar as devidas providéncias.

No presente momento, o Regulamento e as Orientacdes abrangem essencialmente os investimentos
“fusdao” e “aquisicao” (M&A, em inglés). Assim, ao efectuarem esses investimentos nos Estados Membros
da UE, os investidores ndo devem apenas efectuar uma avaliacdo de risco abrangente antes de iniciar o
plano de investimento, mas devem também ponderar a criacdo de pré-condicdes e mecanismos de rescisdo
aquando a redaccdo de acordos de transferéncia de capital durante todo o processo de transaccdo, a fim de
minimizar, da forma possivel, as perdas sofridas das partes envolvidas face a rejeicao final do projecto de
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investimento pelo Estado Membro, devendo confirmar, o mais cedo possivel, se o Estado-membro
providencia um mecanismo de recurso. Mesmo se a transac¢do seja concluida, o projecto de investimento
pode ainda estar sujeita a revisao posterior. Por esses motivos, os investidores devem considerar a inclusdo
de clausulas de salvaguarda nos acordos. Além disso, mesmo que a Comissao Europeia tenha declarado que
todo o processo da revisdo demora geralmente ndao mais do que 35 dias de calenddrio, é de notar que esse
numero de dias inclui apenas o tempo requerido pela revisdo interna da UE e ndo o processo de revisao
a nivel nacional nos projectos de investimentos sensiveis, langado pelo destino do investimento. Em tais
situacOes, para além da gestdo de risco e do controle de custos, os investidores devem ajustar, em paralelo,
a gestdo do tempo e reservar o tempo suficiente para fazer face as possiveis revisoes.

Relativamente a este aspecto, a Comunidade Econdmica Europeia e Macau assinaram o “Acordo Comercial
e de Cooperacdo entre Comunidade Econdmica Europeia e Macau” em 1992. As partes contratuantes
acordaram mutuamente a promoc¢do e proteccdo dos investimentos, com base nos principios da ndao
discriminacdo e da reciprocidade, comprometendo-se a envidar esforcos para o melhoramento do ambiente
de investimento. A par disso, em 2000, Macau assinou o Acordo entre a Republica Portuguesa e a Regido
Administrativa Especial de Macau da Republica Popular da China sobre a Promocdo e Proteccdo Reciproca
de Investimentos, no intuito de reforcar a interaccdo e cooperacdo bilateral na promocao, proteccao e
optimizagao de investimento. Em tais circunstancias, é razodvel concluir que até ao presente momento, o
investimento pelas empresas de Macau na UE, poderdo beneficar da proteccdo conferida pelo acordo e
qgualquer eventual impacto decorrente da implementacdo do Regulamento no futuro podera ser resolvido
através do mecanismo de cooperagdo e comunicacdo estabelecido pela Comissdao Mista da Unido Europeia
e Macau. Ao mesmo tempo, devido aos lagos histéricos profundos entre a legislacdo de Macau e o sistema
juridico de Portugal, os profissionais locais das respectivas areas beneficiam das vantangens relativas em
compreender os mecanismos de revisdao e de recurso no ambito do investimento estrangeiro em Portugal,
e assim apoiar eficazmente os investidores na obtencdo de informacdo actualizada sobre o ambiente de
investimento e negdcios de Portugal e de outros Estados-Membros da UE.

Face a diferenciacdo no tempo da publicacdo do Regulamento e das Orientagdes, tem havido poucos artigos
com analises detalhadas desses dois documentos em conjunto. Assim sendo, com vista a preparar um meio
de compreensdo aos investidores nos dois documentos e, ao mesmo tempo, nos seus potenciais impactos,
o presente artigo tem resumido o conteddo do Regulamento e das Orientagdes e efectuado uma tentativa
de anadlise relativa aos potenciais impactos tomando a situacao dos investimentos da China Continental e de
Macau na UE como referéncia.
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‘foreign direct investment’” means an investment

of any kind by a foreign investor aiming to establish or to maintain lasting and direct links between the
foreign investor and the entrepreneur to whom or the undertaking to which the capital is made available
in order to carry on an economic activity in a Member State, including investments which enable effective
participation in the management or control of a company carrying out an economic activity.
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EU FRAMEWORK FOR SCREENING INVESTMENTS

Member States and the Commission will, for the first time, have the possibility to cooperate on incoming foreign direct

investment affecting security and public order.

Other Member States
* can request additional
information
* can provide comments

Member State where the
investment takes place

» has to provide information on the
investment upon request

» has to notify cases which undergo
national screening

« Can request comments/opinions

European Commission

* an request additional
information

* can issue opinions (possibly

TN

Member State where the

investment takes place
+ has to take into account comments

and opinions received
+ has the final word on how to treat the
investment

A

following comments from other

Member States)

Usual length of procedure: 35 days

ERE | BIE8ZEES (European Commission)

> 11: 5¥B : http://trade.ec.europa.eu/doclib/docs/2019/february/tradoc_157683.pdf
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Chinese FDI in the EU fell further to a 5-year low

Annual value of completed Chinese FDI transactions in the EU-28, EUR billion
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